#77.400 6/10/76
Memorandum 76-59
Subject: Study T7.4%00 - Nonprofit Corporations (Tentative Draft--General
Nonprofit Corporation law)

This memorandum presents & review of the entire binder of the nonprofit
corporation law. The obJective of the memorandum is to obtain tentative ap-
proval of those provisions not yet tentatively approved so that a tentative
recommendation mey be distributed promptly for comment. In this connection,
the staff requests authority to make any necessary technical, conforming, and
editorial changes after approval of the binder but before it 1is distrituted
for comment; there is not sufficlent time to bring such matters before the
Commission. The provisions of the draft statute will be subject to further
reviev after comments are received on the tentative recommendation.

The staff plans to ralse at the meeting the matters listed below. The
Commission should plan to ralse any other matters concerning the statute at

thaet time.

§ 5000. Short title

The short title of the existing law is “"General Nonprofit Corporation
Iaw." The staff recommends that the word "general" be deleted for the follow-
ing reasons:

(1) To help distinguish references to the new statute from references
to the old statute.

(2) For a shorter and easier reference.

(3) With the repeal of the remainder of Division 2, the special statutes
relating to nonprofit corporations will be cleaned out, so there is no need

to characterize the statute as "general."



§ 5102. Scope of division

This provision may require further refinement as decisions are made with
respect to foreign corporations, transitiomal provisions, and conforming

changes in other statutes.

§ 5103. Rules of practice in this division

Exhibit I {pink) contains a provision relating to the rules of practice
to be utilized In actions and proceedings under the nonprofit corporation law.

This section codifies existing practice in the courts. See, e.g., Columbia

Engineering Co. v. Joiner, 231 Cal. App.2d 837, 42 Cal. Rptr. 241 (1965)

(utilization of motlon for judgment under Code of Clvil Procedure Section 631.8

in action to determine velidity of election of directors); Simpson v. Nielson,

77 Cal. App. 257, 246 P. 342 (1926) (power to issue temporary restraining

order in similar action); Homestake Mining Co. v. Superior Court of Clty & .

County of San Francisco, 11 Cal. App.2d 488, 54 P.2d 535 (1936)(writ of mandate

compelling corporation to allow shareholder inspection of corporate records).

The Commission has suggested that the staff consider enactment of rules
for & speclal summary proceeding to be utilized to enforce rights granted to
members. The staff has reviewed this issue and recommends agalnst ensactment
of such special procedures. The courts have been able to protect shareholders'
and mepbers' rights under existing law without need of speclal procedures,
utilizing provisions for extraordinary writs, temporary relief, and eguitable
remedies where appropriate. Concern that the provision of certain specific
procedures or remedles in the General Nonprofit Corporation law may imply
general preemption of the usual rules governing actions and special proceedings
will be alleviated by the enactment of Section 5103.

The staff also plans to add to the Comment of each section involving en-

forcement of such rights a reference to the procedure to be followed.
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§ 5104. Bylaws may not alter provisions of division

The Commisslon at the April meeting tentatively adopted a proposal thet
the bylaws may not limit the rights provided by statute absent express permis-
sion to do so in the statute. Section 5104 {Exhibit II--yellow) embodies the

Commission's decision.

§ 5113. Malling

Sectlon 8 of the Corporations Code (provisions of general application to
the whole code) provides that any reference to registered meil includes certi-
fled mail. With this information, the staff proposes the following amendment
to Section 5113.

5113. 4a< Any reference in this division to mailing means first~

;izg? mail, postage prepaid, unless registeved-mail-is otherwise specl-

£bJ--Registered-mail-ineludes- certified-mail.

The staff plans to place this section emong the definitions.

§ 5114. Financial statements

The staff plans to remove this section to the definitions or another

more appropriate spot in the divisicn.

§ 5115. Independent accountant

The buslness corporation law clean-up bill revises this section to read,

in essence:
¥* * L3 ¥ *

who 1s engaged by-ihe-nenprefii-corperasiea to audit 446 financial

statements of the nonprofit corporation or perform other accounting
services.

The staff plans tc make this revision and to place Section 5115 among the

definitions.



§ 5149. Acknowledged

At the April 1976 meeting, the Commission queried use of the phrase
"certificate of acknowledgment" in subdivision (b). Certificate of acknowledg-
ment is the phrase properly used in California in the Civil Code; the staff
assumes that, regardless whether a different phrase is used in another juris-
diction, the acknowledgment would have to conform to the basic contents and
execution of a Californla certificate of acknowledgment. The staff recommends

no change in the sectien.

§ 5151. Approved by {or approval of) the board

The staff proposes the deletion of this provision which was previously tentative~
ly approved. Ve have now completed the provisione relating to actions by the
board and by committees, and the section is superfluous in light of Sectilons

5337 (acts of board) and 5353 (authority of committees).

§ 5154, Articles

The question has been raised whether the definition of articles should
iInclude agreements of merger and consolidation in light of a comparable pro-
vision in the business corporation law. The staff notes that the clean-up
bill elimirates the reference to agreements of merger; the staff recommends

no change in Section 5154 as tentatively approved.

§ 5155. Board

The staff recommends the definition of "board" as approved at the May
meeting be revised to read as follows, in order to implement the Commission's
decision to permit multiple boards:

§ 5155. Board

5155. "Board" means ke

——

(2) The board of directors of the nonprofit corporation.
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(b) If the nonprofit corporation has multiple boards of directors,
the appropriate board of directors.

Comzent. Subdivision (a) of Section 5155 is the same in substance
as Section 155 (General Corporation law). Subdivision (b) is new; & non-
profit corporation may provide for multiple boards with differing authori-
ty. BSee Section 5315.

§ 5156. Business corporation

The Commission has previously requested that the staff give consideratinn
to expanding the definition of "business corporation” to include such other
corporations as cooperatives, and s0 on. The staff believes that such a
broadened definition is warranted, as the phrase is used in the nonprofit cor-
poration law. The staff recommends the following definition.

5156. "Business corporation" means a corporation organized under
the laws of this state, other than a nonprofit corporation.

Comment. BSection 5156 is new. A reference in this division to a
business corporation includes corporations sole, cooperative corporations,
banks, credit unions, and the like. The term "nonprofit corporation" is
defined in Sectlon 5172.5.

$ 5158. C(Class

The staff proposes to use the followlng definition for ease of drafting
throughout the statute:

§ 5158. (lass

5158. "Class" means class of membership.
Comment. BSection 5158 is new. A nonprofit corporation may have

such classes of membership as the bylaws provide, and, in the absence
of a classification, there is deemed to be one class. Section Shll.

§ 5164. Directors

The definition of directors was tentatively approved at the May 1976
meeting. The staff recommends that it be revised to conform with language of

the clean-up bill and to enable the formmtion of multiple boards of directors:



§ 5164. Director

5164. (a) "Director" imeludes-tke or "directors" means a member
or members of the board .

(b) Tre following persons and their successors are directors :

{a) (1) Persers Natural persons named in the articles to act in
the capacity of initial directors.

t%9 (2) Perseons Natural persons designated, elected, or appointed
as directore or by any other name or title to act in the capacity of
directors.

.. . Comment. Subdivision (a) of Section 5164 is new. For the defini-
tion of "board," see Section 5155.

Subdivision (b} 1s the same in substance as Section 164 (General

Corporation Iaw). It continues former Section 110 which was applicable
to nonprofit corporations through former Section elalesg

§ 5163. TFiled

The introductory proviso of this section is unnecessary since the non-
profit corporation law does not refer to filing other than in the office of
the Secretary of State. Moreover, even if the law should refer to filing
elsewhere, Section 5101 (definitions govern unless the provision or the con-
text otherwise requires) should teke care of the problem. The staff proposes

to delete the proviso.

§ 5172.5. Konprofit corporation

The staff recommends the adoption of the following definition of ncon-
profit corporation:

§ 5172.5. Nonprofit corporation

5172.5. "Honprofit corporation" means a corporation organized under
this division or under a predecessor zeneral nonprofit ceorporation law,
and any other corporation subject to this division.

Comment. Section 5172.5 is new. For the scope of this division,
see Section 5102. C(orporations sutject to this division include: {to
be supplied]
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This definition may require further refinement as the scope of the division
is defined and as decisions with respect to foreign corporations and conforming

changes are made.

§ 5172.7. MNotice

The business corporation clean-up bill would zdd z provision relating to
the time a notice is given or sent (deposit in the mail, etec.). The staff
proposes to adopt this provision for the nonprofit corporation law. See

Exhibit IIT (green).

% 5175, Parent

In order to fill a gap in the statute, the staff recommends adoption of
the following definition:

§ 5175. Parent

5175. "Parent" of a nonprofit corporation means a business corpora-
tion or nomprofit corporation which owns directly or indirectly through
one or more intermediaries, memberships possessing more than 50 percent
of the voting power of the nonprofit corporation.

Comment. Section 5175 1s comparable to SectionllTs {General Cor-
peration Law). The term defined in this section is used in the follow-
ing provisions:

§ 5372 (loans to officers and directors)
§ 6523 (additional required information)

% 5193. Verified

The staff believes that the reference in subdivision (a) of this section
to verification of statements in a "certificate or other document" is adeguate
since the requirement of verification is made only with regard to certificates.

The staff recommends no change in this section.

§ 5194. vVote

The stafl proposed revision of this section is attached to Memorandum

T6-6C (Voting of Memberships).



§ 5211. Medical zervices corporation

This is a special provision that the staff believes is inappropriate
in & nonprofit corporation iaw of genersl character. The staff recommends

it be removed to the Business and Professions Code.

§ 5212. legal services corporation

This is a special provision that the staff belileves is inappropriate
in a nonprofit corporation law of a general character. The staff recommends

it be removed to the Business and Professions Code.

§ 5213. Incorporation of unincorporated association

Sore time ago, the Commisslion requested that the staff draft an appraisal
remedy for dissenting members when an unincorporsted association incorporates.
The staff has not drafted the remedy in light of the Commission's policy deci-

slon not to provide dissenters' rights for other corporate actions.

§ 521k. Incorperation of subordirate body

The staff recommends the deletion of subdivision () relating to corporate
seals. ©Since a corporate seal is no longer given any legal effect by statute,
a provision ensbling an incorporated subordinate body to retain its unincor-
porated seal, if any, is unnecessary.

The Commission directed the staff to collect cases involving subdivision
{a)(dissolution of sutordinete body) for placement in the Comment. Research

has not disclosed any such cases.

§ 5223, Evidence of corporate formation and existence

The Commlssion requested the staff to research the interrelationship of
this section and the doctrine of alter ego. The staff recommends that the

following language:.be added to the Comment:

~A



Section 5223 does not in auy way affect the equitable doctrine
ir which the corporate entity is "disresmarded” in order to fasten
responsibility upon the owrers who are found te be the alter ego of
the corporation. In applying the aiter ego doctrine, the courts do
not in fact disregard a corporation's otherwise legal existence, as
mey be esvablisbed under thle section, but instead treat the corpora-
tion and its cwners ac “procedurally synonymous" znd not as "separate
juristic emtities.” People v. Clauson, 231 Cal. App.2d 374, 379, 41

264} se¢ eleo Cavin Memcrial Corp. v. Requa, 5 Cal.
r T {15707,

Cal. Rpir. 691 (19
App.3d 345, B5 C21. Apt:

§ 5222. Filing of articles

The staff recommends a clerifying aneodsent to this provision:

5222, The corporate existence begins upon the filing of the
articles and continues perpotually unless otherwise eXpresasly pro-
]

vided in the arsicles or urtil terminated in the manner provided
by lew .

Compmenc. « .+ .

Sectlon 5222 also meins clear that the corporate exlstence is
subject ©o termiration in the wanner provided by law. See, e.g.,
Chapters 18, 19, 20 {dicsclution).

§ 5224 Additicnal vepirennt for charitible corporations

‘.
This section, which requirves oo charitable corporation te send a copy
of 1ts articles to the Attorazy Generzl, =mbodies a Commission decision at

£~

the February 1977 mzeting. Th~ Comnlssisz has not wreviousl reviewed the
i i

langusge of this szcoion.

§ 5230. Powers of nonoproflt cerporsticn

The Commission wade a —=umber 37 suggesticrns for revision of this DIo-

vision at tne Pebruary 1976 meeting. The salT draft, attached as Exhibit

IV (buff), incorprratcs the Conmissionts suzgestions.

§ 5231L. Defense of ultr: vires

In order to incresse nlarity, this section has been split up and revised.
v 3

Subdivision (@) of Soction 208 cowbines the provisions of subdivisions (e) ang

[

(b) of existing Section 833, 'The reviced drafs of Section 5231 follows Sec-

tion 803 in this regard. Eee Exkibit 7 (blue).



Sutdivision (b) of the former draft of this zection is now Sectien S2kL.

The staff recommends that the phrase "a proceeding by . . . the state"
be retained. There asre situations in whkich varties otker than the Attorney
General are authorized to bring zctions on bekelf of the state, generzlly
with the cornsent of the Attorney Ceneral.

Tre phrase "in cases where third parties have not acquired rights thereby"
refers to situations before contracts have been executed. The result is to
limit the injunctive remedy to cases of future unauthorized contracts, pro-
tecting the rights of parties tc existing contracts (whether or not executory).

1 H. Ballarntire & G. Sterling, Cslifornia Corporation laws § 65, at 116.21

n.hh {4tk ed. 1976).

§ 5236. Distributlons to members prohibited

The staff has added paragraph {4) to this section to make clear that
payments to members may be made, £.8., by way of repayment of debts owed to
members, and other payments authorized to be made by the finance chapter.

The staff would alsc add to Seeticn 523 & new paragraph (5):

{(5) Purchase remberships as provided in Article 2 ( commencing
with Section 7020} of Chapter 20.

Comment:

Paragiaph (5) implerents tae authority of the nonprofit corpora-
tilon to avold dissclution by repurchase of memherships pursuant to
Section TO2C et seq.

§ 5237. Special derivative aciion against members

The business corporaticn law contains a provision for recovery of illegal
distributions to shareholders. The steff has adapted this provision to non-
profit corporations in Exhibit VI (gold). Tne staff recommends that the sec-

ion be adopted for the time being; lLowever, it is quite similar to Sections
5374 (special derivative action agzainst directors) and 7058 {recavery of im-
proper distribution to members on dissclution}, and the three rrobvably ul-

timately should be combined.
-10=



§§ 5250, 5251, Contents of articles

The substance of thnese provisions has been tentatively approved at pre-
vious meetings. The Commission has not before tentatively approved the pre-

clse langusace.

§ 5252. Provisions effective only if stated in the articles

This section has been drafted in accordance with the Commission's instrue-
tlons at the March 1976 meetingz. The staff recommends the deletion of subdivi-
sion (c) and its placerent among the bylaw provisions. See Memorandum 76-60
(Voting of Merberships).

The business corporation law hes a provision that reads in substance:

Hothing Inthis section affects the enforceabllity, as between the
rarties thereto, of a lawful agreement not otherwise contrary to putlic
policy.

The staff is unable to discern a reason for this provision, at lesst in the

context ol our proposed Sectlon 5252; we recommend that it not be included in

the nonprofit corporation statute.

§ 5261. Bylaws relatinz to memters

The staff has revised the introductory portion of this section so that
1t is consistent with the other bylaw provisions. The staff recommends the
addition of the following subdivisicon to this section:
(e} Penalties for violations of the bylaws by the members.
Comrent.
Subdivision (e). This subdivision makes applicable to all nonprofit
corporations & preovision formerly applicable to a limited number of core
porations. See former Sections 120Ch {chambers of commerce) and 13202(e )

\ fish marketing corporations) =nd Food and Agricultural Code Scobion 54117
{agriculturel ccoperatives).

11~



§ 5262. Additicnal bylaws relating to memters

The staff revision of this section adds subdivision (d}, which is a con-
tinuance of existing law. There is a2 typographical error in the subdivision,
which should read:

(d) The making of annual reporte and financial statements to

the members.

§ 5263. Bylaws relating to voting rights

The staff proposes a revision of this section in connection with Memo-

randum 76-60 {Voting of Memberships).

§ 5312. Term of directors

Tne Commission requested the opportunity for further review of this sec-
tion. Subdivision (b} has been added a%t the direction of the Commission at

Y

the May 1976 meeting.

§ 5315. Multiple boards

This section implements a May Commission decision to permit nonprofit

corporations to have more then one independent toard.

§ 5316. Advisory and other committees

This section implemerts a May Commission decision to permit nonprofit
corporations to have committees without corpeorate authority which are not

necessarily composed of or appointed by the directors.

8§ 5337. Acts of the board

The voting requirement for directers found in the rew business corpora-

tiorn law may be outlined zs follows:

(1} The general rule is = majority of a quorur at a meeting. § 307(a){8).

- 12



(2) A greater or a uranimous vete may be required, but ornly in the
articles. § 204(a){5). This rule is subject to the limited exception that
the bylaws may require a vote of 2 wajority of the authorized directors.

§ 2Ch(=).

(3) A lesser vote may not be permitted by the bylaws. § 357(a)(8).
Whether a lesser vote may be permitted by the articles is not clear. Compare
Section 204{a) with Section 20k(d}.

Existing law governing nonprofit corporations rrovides the general rule
that 2 majority of a quorum at a meetinz is necessary, but that the articles
or bylaws may require a greater vote. § 517. The staff sees no reason to
derart from this scheme and proposes that Section 5337(a) be revised as

set out in Exhibit VII (white).

§ 5361. Chiefl executive officer

As tentatively approved, thls section followed the comparable language
of Section 312fa) of the business corporation law: The president or chairman
of the board i1z "the general manager" and chief executive officer. The staff
has deleted the reference to "general rmanager" in Section 5361 because staff
research indicates that the phrase "general menager" appears in the provisions
relating to service of process where it has a meaning quite different from
that of this section. For purposes of the inherent agency authority of the
presldent or chairmsn of the board, the reference to "chief executive officer"

ig sufficient.

§ 5362. Selection of officers

The clesn-up bill makes what amounts to the following changes in Sec-
ticn 5302

5362. Except as otherwise provided by the bylaws ex-a-resslution-
af-ghe-keard

-13-



{a}) Officers are chosen by the board snd sewve al the pleasure
of the board , subject to the rights, if any, of an officer under =
contract of employment .

{b) Any number of offices mey be held by the same person.
The staff sees no reason why not to conform to the business corporstion law

here.

§ 5374. Special derivative action against directors

The Commission at the March 1976 meeting tentatively approved this sec-
tion subject to deletion of some procedural provisions. The staff has deleted

the procedural provisions accordingly.

§ 5380, TIndemnificetion (definitions)

The business corporations clear-up bill makes clear thkat a person serving
4s an agent of a forelun corporaticn at the request of a demestic corporation
is covered by the indemmification provisions. A comparable change in Section
5380 would require amendment of (& )}(2) to read:

-«, (2) Apother foreign or domestic nonprofit caorporation, a foreign

or domestic business corporation, a partnership, a Joint wventure, a

trust, or other enterprise at the request of the nonprofit corporation
or a predecessor nonprofit corporation.

§ 5380. Apnlication of article to fiduciary of employee benefit plan

The business corporations clean-up bill makes clear thst the indemnification
provisions do not limit employee benefit plans. “he Commission hes previgusly
determined that this should be clarified fcr nonprofit ccrporations. A provi-
sion along the lines of the clean-up bill would read:

(b) Nothing in this article affeets-ex limits a right to indemni-
fication to which 2 person deseribed in subdivision (a} may be entitled

by contract or otherwise , which shall be enforceable to the extent Ler-
mitted by applicable law other thkan this article




§ 5391, Validity of corporate instruments signed by officers

This section has been revised and renumbered and grouped with related
provisions. See Sections 5240-5243 {Exhibit VIII--pink). Section 5241 is
similar to Section 208{b). Tne exclusion regarding limitations on the board's
authority in tnat provision has bteen placed in subdivision (b) of Section 5241
and thne wording revised in crder to clarify its effect; it excludes illepal

contracts from the cperation of the section.

§ 5612. Failure to hold anmual meeting

This section has been revised in zccordance with the Commission's instruc-
tions at the April 1976 meeling to apply only where an anmual meeting is required
by law or the bylaws. with respect 4o the procedure in an action under this
section, the writ of mandate procedure should be adequate. The staff rlans ‘o
add a Comrent to this effect with a cross-reference to the provision incorporat-

ing the general rules of civil actions and proceedings.
= 1S =]

§ 5615. TVote reguired

This section will be replaced bty & provision in Chapter 7 {Voting of

Nemberships ).

§ 5617. vote required absent = quorurn:

This section is defective in apparently permitiing approval of corporate
actions by 3 majority of votes required to constitute a quorum even where the
law or bylaws require a larger vote for aporoval of the action. The staff
recommends that the words "or such other wvote as is required by this division

or the bylaws" be added to the end of this seclian.

§ 5620. tvhen notice required

Subdivision (b} has been added to this section pursuart to the Commission's

direction at the April 1976 meeting.
-15-



§ 5624. Persons to whom notice given

This section fills a gap in the statute.

§ 5625. Notice of special meeting

This section has been revised to be consistent with other Commlssion deci-
sions relating to special meetings. The reference to Section 305{c} should be
deleted and a reference made in the Comment to the writ of mandate procedure
and the provision incorporating the general rules of civil actiens and Tro-

ceedings.

§ 5627. validation of defectively noticed meeting

The clean-up bill would amend the provision comparable to subdivision (b)(2)

to read:

(2) The person expressly objects at the meeting to the consideras
tion of the matters required by this division to be but not ineluded in
the notice.

The staff believes this is a useful clarification.

§ 5628. HNotice required for approval of specific proposals

The statutory references in this section should be to Sections 5371, 5372,

5922, 6001, 6121, 6910, and TO56.

§ 5631. Notice required for consent

The statutory references in this section should be to Sections 5371, 5372,

5385, 6121, and 7056.

§ 5633. Consents required to elect directors

The staff has nov determined that this section is inappropriate for none
profit corporations where cumulative voting is not reguired. The stafl recom=

mends that it be amended to read:



5633. Notwithstanding Section 5630, directors may not be elected
by written consent except by umanimeus written consent of ail members
eptitied-te-vote-for-Lthe-elioction-of-directers holding a majority of
the voting power .

... Comment. Bection 5633 is comparable to Section 603(d) (General
Corporation Iaw) except that a majority rather than unanimous consent
is required. This provision is new to nonprofit corporation law.

§ 5640. Form of proxy or written consent

Pursuant to the Commission's instructions at the April 1976 meeting, this
section has been split in two. The provisions relating to proxies are found
in Section 5732 (Voting of Memberships). The provisions relating to written
consent should be revised to read:

§ 5634, Form of written consent

5634. (a) A written comsent shall afford an opportunity on the
form to specify as to each matter or group of related matters intended
tr be coted uzcn Uy the writiben ccnsent, & chlioice among approval, dis-
approval, or abstention.

(b) Fallure to comply with this section does not invalidate any
corporate action taken but may be the basis for challenging a written
consent. The superior court may compel compliance with this section
oh action by a member.

Commest. Section 56034 is comparable to a portion of Section E0L
\General Corporation Iaw) except that it applies to all nonprofit cor-
porations. It is new to nonprofit corporation law. For a comparable
provision relating to proxies, see Section 5732 (form of proxy).

§ 5810. Right of member to bring derivative action

The note under this sec*ion raises the question whether the right to bring
derivative actions should be afforded members of foreign nonprofit corporations.
The staff recomrends that this be permitted. This would be consistent with

the General Corporation Law. See Section 800C.

§ 5830. Motion for security for defendant's expenses

The bracketea language in subdivision (a) should be retained and should
refer to the indemnification provisions of 4Article B { commencing with Section

5380) of Chapier 3.
~17-



§ 5832. Hearing and determination of motion; amount of security

The bracketed language in subdivision (b) should be retained, and the

reference inserted in Section 5830 should be inserted here.

§ 5839. Exception to security for defendant's expenses

At the March meeting, the Commission was evenly divided on whether to
recommend Section 58390, permitiing 50 members oy 10 percent of the members,
whichever is smaller, to bring a derivative action without being subject to
any undertaking requirerments. It was noted that Few York does not provide for
an undertaking and that Pennsylvaniz has a bifurcated procedure similar to
that provided in Chapter 8. The objection to this section is that it may
permit some strike suits to be brought. However, 1t should be recognized that
both the undertaking provision and the 50-member or 10-percent provision are
designed to prevent or deter suits, and that both provisions may be ineffective
for that purpose in certain cases. The staff reconmmends that Section 5839

be approved.

§ 5911. Amendient to delete initial director

The staff has revised this section to conform to the ceontents of the

articles. The reference to Section 6531 should now be to Section 14502.

§ 5913. Amendment of articles of charitable corporation

The Commission has previously reviewed but néot approved this section.
The Commission has received a letier from Mr. Robert Sullivan questioning
whether this provision is necessary or desirable. Mr. Sullivan makes these
points:

(1} The notice sent to the Attorney General will tell him little and
will only require further inguiry on his part.

(2) The effect of violating the section is unclear.
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(3) 4s a practical matter, the notice will not reach the Attorney General

until the- amendments are an dccomplished fact. Mr. Sullivan concludes:

I would not object to this provision if I thought that it would
really accomplish any significant regulatory purpose, but I believe
it will just end up as another duplicate reporting requirement, the
benefits of which will not outweigh the costs in time and effort in
complying with the requirement. The Attorney General should monitor
this information in the enmual report filed with him and revise the
form to require a brief statement of the purpose of amendment affect-
ing the provisions listed in 5913.

The stafl 1s most strongly influenced by the last point and, on the strength

of this argument, recommends that Seection 5913 not be adopted.

§ 5920. Vote required in articles

This section has previously been tentatively epproved. It duplicates
provisions of general application that are now found in the provisions relating
to voting of memberships and voting by directors; consecuently, the staff sug-
gests it be deleted.

The clean-up bill has in its place the substance of the following pro-
vision:

Unless the articles provide otherwise, if the articles require for
corporate actlon the vote of a larger proportion or all of the members
or a class, or of a larger proportion or all of the directors, than is
otnerwise required by this division, the provision in the articles re-
guiring the greater vote shall not te amended or repealed except by the
greater vote.

The stalf sees no problems with this provision and recommends its .adoption.

A similar section would be appropriate among the provisions relating to adop~

tion, amendment, and repeal of bylaws.

§ 5921. Adoption of amendments before members admitted

At the March 1976 meeting, the Commission gueried the necessity for this
provision. In light of the general provision to the same effect now located in

the voting rights chapter, the stsff recommends the deletion of this section.

~19-



§ 5922. Adoption of amendments by btoard and members

This section has not been previously approved. The staff has revised it

in conformance with decisions made by the Commission st the March 1976 meeting.,

§ 5923. Adoption of amendments by board a2lone

The staff has revised this section to conform with other Commission deci-
sions relating to the contents of the articles. The staff comrunication with
the State Bar relating to amendment of zrticles of corporations organized prior
to August 1k, 1529 ras vielded no response. Absent a showing that such a pro-
vision is necessary Tor nonprofit corperations, the staff recommends that it

not. be adopted.

§ 5925. When class vote required

This section has been broadened and appears in the voting of memberships

chapter.

§ 5931. Contents of certificate of srendment

The provisions relating wo amendment of articles in a merger are not sub-
Ject to the provisions relating to certificates of amendment since, in a merger,
there 15 no certificate of zmendment but cnly en sgreement of merger. The
staff propores to add the following sentence to the Comment to Section 5330
(certificate of amendment):

The provisions of this article are not applicable to amendments made

pursuant to an agreement of merger except to the extent expressly

provided by statute. 8See, e.s., Section 5112 (amendment of articles
by agreement of merger),

§ 5941. Contents of restated articles

The staff has revised this szection to conform with the Commission's deci-
sions relating to the contents of articles. %with respect to agreements of
merger or consclidation, in order to conform to the business corporation law,

subdivision (a) should be revised to read:
~20-



(a) The certificate shall omis a0y provisions of an agreement of
merger or consolidation (other than amenaments to Lho articles of the
surviving or consolidated nconprofit corporation), the signatures of the
initial direciors and, alter the nonprofit corporation kas filéd a
statement under Section &521 lﬁéOE, the rames and sddresses of the initial
directors. Such omissions are not zlterations or amendments of the
articles,

§ 5930. Certificate of amendment

The Commission has asked that cases be included in the Comment to this
section relating to the effcct of delay or failure to file a certificate of
amendment. The stal? suggests addition of tre following sentence to the Comment:

An amendment of the srticles is not effective until filed by the Secretary

of State. See Section 5933 (effect of Tiling certificste of amendment };

Pasadena Hospital Ass'n v. Los Angeles County, 35 Cal.2d 779, 221 P.2d [y
(1950 J{amendment net effective until date of filing).

§ 5943, Effect of restzted articles

The meaning of the phrass "for all purposes” in this section is unclear;
it is not found in existing lav. Tt is of obvious importance that the date
of filing of original articles or amended articles not be deemed superseded for
many purposes. The stoff suggests that the shrase "for all purposes” be deleted;
this will creserve the basic inteut of the provision without umwented side

effects.

§ 6111. Contents of agreement of merger or consolidation

Subdivision (c¢) sherld be revised to resd:
{c) The name and place of incorporation of each constituent non-

profit corporation =nd which of the constituent nonprofit corporations

is the surviving nonprofit rcorporztion.
This change removes zaterial concerning the name of the consolidated nonprofit
corporation which will be stated in the articles of the consolidated nonprofit
corporation pursuant to Section 611%3.

A sentence should be added to the Comment to this section reading as
follovws:
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The name of the nonprofit corporation which is to bhe the surviving
nerprofit corporation may be changed by an amendment included in the
sgreement of merger.

[§ 6115. Fgual treatment of menbers]

At the May meeting, the Commission decided that draft Section 6115, Pro-
viding for equal ireatment of zemberships of the same classz in respect to dis-
tribution of property or rights unless =11 mwembers of tne class consent to an
unequel distributicn was unrecessary in lizht of the decision to eliminate
the right to receive compensation for a memoership upon a merger or consoli-
dation. However, the principle should bte retained inscfar as it covers the
conversion of memberships. Under the dralt statute as it now stands, there
is no provision preventing a majority from approving = merger or consclidation
that is unfair te a minority. Accerdingly, the staff recommends the addition
of Section 6115, to read:

6115. FEach membership of the same class shall be treated egually
with respect to the manner of converting the membership into a member-
ship in the survivinz or consolidated nenprofit corporation.

Comment. Section 5115 is bascd on a portlon of Section 1iC1 of the

General Covporation Law.

§ 6122. additiomal approval; probibition against merzer or consolidation forbidden

Subdivisions {a)} and (b) providing for additional epproval of an agreement
of merger or consolidaticn shouid be deleted if the general section to this
effect 1s approved. Subdivision {e), whick prohibiis a provision in the bylaws

preventing a merser or consolidation, should be retained.

§ 6143. Effect of merzer

A subdivision (d) should be added to this section providing ag follows:
(d) The provisions of the agreement of merger, ilncluding any amend-
ment of the articles of the surviving nonprofit corporation, are effective
according to thelr terms.
This implements the statements made in the agreement of merzer pursuant to

subdivisions {b) and (e) of Section O111.
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§ 6lih. Effest of consolidation

Similar to the sddition broposed tc be made to Section 6143, a subdivision
(d) should be added to Section 514l providing as fcllowvs:
(d}) The proviesions of the agreement of consolidation, including

the articles of the consolidated nonprofit corporation, are effective
according to their terms.

§ 8160. Limitation on action o test validity of merger or consolidation

Tkis provision was not considered when Chapters 11, 12, and 13 vere

considered at the May meeting. Tt continues a principle stated in existing law.

§ 6161. Action to enjoin or rescind merger or conselidation

This section should be exsmined to see that it carries out the Commission's
intent with regard to the limited sort of action that may be brought to challenge

8 merger or consolidstion.

§ 61G2. Limitation on action

This section was in the materials considered at the May rmeeting but was

not discussed. Is = G0-dzy period too short?

§ 6523. Additional required information

The staff recommends the addition of this section which is comparable to
subdivision (b} of Section 1501 (General Corporation Law). The text of the

section is set out in Fxhibit IX {yellow).

§ 6520. Members' right to obtain Tiscal informetion

This section was tentatively approved. The staff raises the question

whether the office referred to ir subdivision (k) should be the "principal

executive office” or the "princival office in this state." Ve recommend that
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"principal executive office" be inserted in subdivision (L) in plsce of "principal
offize." I the principal executive office is cutside California, tie member

can obtain a copy ol the statements by peyinz the reasonable charge, 1if any,
imposed to cover the cost of reproducing the copy and mailing the copy to the

member. The present language of the subdivision is unclear.

§ €529. Application of article

This sectlon is comparable to 2 provision of the new Qeneral Corporation
Iaw and to & provision of former Section 3011. Tt should be noted, however,
that the gpecial {inancial statement provisions aid not apply to nonprofit cor-
rorations. cee former Section 3011. Also, the former provisions providing
for annual reports vere limited to stock corporations. See Tormer Section 3006,
The policy issue is: ~To what extent, iIf at 3ll, should the reguirement of
the annual report (which may be dispenszed with by adoption of 2 bylaw) and the
requirement of providing financial stetements (which may be avoided by making
the books and records available for inspection in this state) be made applicable
to foreign nonprofit corporations. Oa balance, the staff recommends that Sec-
tion 6529 be deleted sc tnat the article will not apply to foreign nonprofit
corporations. This would not change existing lew for foreizn nonprofit corpora-
tions since--like domestic nonmprofit corporations--they are not presently subjett
to tae requirements of this article. On the other hand, since the Commission
has rejected apyplication of the pseude-foreizn ccrpordtion concept to nonprofit
corporations, the Commission might wish to make the article applicable to =
foreign nonprofit corporation Leving its principal executive office in this
state. The nonprofit corporation hss control over what constitutes its principal
executive office since such office is designated by the nonprofit corporation

in the statement filed every five years with the Secretary of Staté.

i



§ 6610 et seqg. Rishts of inspection

The staff believes that the rightes provided by this chapter are important
protections to the directors and membe:s of nonprofit corpeorations. In the
case of a foreign nonprofit corporation, we believe that it is desirable to
rmake the chapter applicable with respect to such books, records, documents, angd
properties as are actually or customarily located in this stete. The convenience
of enforcement of the rights of inspection by order of 2 California court with
respect to such records justifies application of the chiapter to suclh records.
Also, it 1s reasonable, we telieve, to apply the chapter to e foreign corporaticn
that has its principal executive office in this state. By way of contrast, the
new General Jorporation Iaw applies this chapter to psuedo-foreign corporations
and to a foreign corporation having its principel executive office in this state
or customarily holding meetings of its board in this state except that the
provision relating to inspection of financial records and minutes of the new
General Corporztion Law applies to = forelzn corporation havin: its rrincipal
executive office in this state and to any other forelzn corvoration with respect
to books or records actuzlly or custemarily located in this state {omitting the
customarily holding meetings of its board in this state provision).

The staff recommends the zddition of the following section, to apply to
the entire chapter, snd tne deletion of Sections 6623, 6632, and 6641 of the
tentative draft:

§ 6612, Application to foreign corporations

5612, Tre arplication of this chapter extends o a foreign nonprofit
corporation having its princigal executive office in this state and to any
other foreigr nonprofit corpcration with regpect teo beooks and records
@ctually or custorarily loezsted ir this state and, in the case of an inspec-
tiorn under Section 564C, to such other documents and properties as are
actually or customarily locatei in this state.
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Comment. BSectlon G212 is based on the last sentence of subdivision

{d) of Section 16CC, a portion of subdivision (2) of Secticn 1602, ang
the second sentence of Section 1302 !general Corporation Law). However,
Sectlon G612 does not extend, zs do some provisions of the General Cor-
reration Law to a foreign corporation customaily holding meetings of its
board in this state. On the otlher kand, Section HHL1Z applies wvith respect
to books, records, documents, and properties as are zctually or custeamn-
arily located in this state wheveas some o the provisicns of the Qeneral
Corporatior Iaw are not made applicable on this basis. Where the foreign
nonprofit corporstion kas its principal executive office in this state,

it should be noted that the right of inspection is not limited to tooks
and records in this state.

§ €022. Right to inspect and obtain membership record

¥r. Robert H. Wida (Exhibit X--green) kas pointed out that raragraph (2)
of subdivision {(a) of Section 5622 is incomplete in that it does not cover a
court orcered procedure that protects the membership records hut does not make
specific reference to Section 6622. The sta?f suzpests that subdivision (a}(2)
be revised to read:

{2) A court hes orderes a rrocedure for the nomiration and election
of directors, asz autherized by Section G624, and the court order ineludes
sa-previsien provides that this secticn shall not avply To the nconprofit
corporation or vrovides in substance that the nenprofit corporation need

not open its membership record to inspection ang need not provide a list
of members entitled tc vote Tor directors .

To conform to a technical correction made by the corrective bill on the
General Corporation Iaw, subdivision {d)(2) of Section G522 should be revised
p ; \ /

to reac:

(2) Obtain from the nonprofit corporation, upon five-busimess-daysd
prder written demand, a list of the members entitiel to vote for directors,
showing the pame and address of =ach such member, the class of membership
held by the member if there are clacses of members entitled to vote for
director, and the number of membersiips heid by the member, as of the most
recent record date for which such s 1ist has been compiled or as of 2 date
specified by the authorized member sutsequent Lo the 3ate of the demand.
The list shall be made available on or before the later of five business
days after the demand is received or the Uste specified in the demand as
the date as of which the list L8 %c Lo compiled. [No change in remainder
of subdivision. ]

For another comment on this area of the statute, see the letter of ¥r. Wells
A. Huteline {¥xhibit XI--buff),
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§ 605C. Enforcement of right of inspection; appointment of inspectors or
accountants

The corrective bill on the Gereral Corporation Law would delete "or of
the county ir whkich any of the books, records, documents, or property is
located” from the first sentence of the comparzble provision to Section 6650.
However, the comparable provision was limited to "in the case of a forelgn
corporation,” and thus had the effect of limiting inspection of books and
records of a forelgn corporation to those located in Californis. The changze
made by the corrective bill does not require the deletion of the lanzpage from
Scction 665C providing an alternative verue which may be more appropriate
slnce the court of tiae county where the books and records are actually located
may be best able to enforce the rights of inspection. The staff recommends

no clange in Section HGO50.

§ 6810, Persons who may commence procesdings

Section 6810, as tentatively approved, suthorizes a proceeding for in-
voluntary dissolution to be commenced by any persen "expressly authorized to

do so in the articles." Should this te permitted by the bylavs as well?

§ 6820. Crounds for proceedings {by Attorney General]

Under tne General Corporation Iew, it is a zround for involuntary ais-
solution initiated by directors or shkareholders that the "period for whick
the corporation was Iormed has terminated without extension of such period.”
Corp. Code § 18C0(%)}(6). FHowever, this is not a ground for involuntary dis-
solution initiated by the Attorney General or Tor voluntary dissolution
initiated by the board. See Corp. Code §§ 1801(a), 1500(b). The staff bhas
included such a provision in subdivision (e} of Section 6820, authorizing the
Attorney General to bring an action for involustary dissolution if the

T



"nonprofit corporation was formed for = limited period and its term of existence

aas expired without extension of such pericd.” Should this provision be approved?

§ 6631. PFiling of copy of decree of dissolution

Section 6231 provides tnat, whenever z nonprofit corporation is dissolved
by court decree, such decree shall be filed in the office of the Secretary of
State. The section now appears, however, in the chapter on involuntary dise
solution even though it applies as well to voluntary proceedings subject to
court supervision. GSee Corp. Code §§ 180v, 19Ch. Thus, either the section
should be put in Chapter 20 (General Provisions Relating to Dissolution), or a

separate and similar section should be put in Chapter 19 (Voluntary Dissolution).

§ 6910. voluntary disselution by merbers

Section 6$10 authorized voluntary dissclution by "the voie of members
holding 50 percent or more of the voting power or suclh greater percent of the
voting power as the bylaws may provide." Under pvroposed Section 5713 (staff
draft in the binder)}, the articles ow bylaws mey require an extraordinary
majority for approval by ke menbers Tor any corperate action., If Section 5713
is approved, the language of Section 591C, or such greater percent of the

i

voting pover 2s the bylaws may provide,” will be unrnecessary and should be

deleted.

§ 6911. voluntary aissolution by board

Under the General Corporation lavw, it is not =z ground for voluntary dis-
sclution by the board that the corperate term of existence has expired, nor is
it a ground for such dissolution that thne charter of = supcrdinate bodiy has been

revoked by the head or national body granting it. See Corn. Code § lQGO(b].



Thus it appears that, in esither of these situations, winding up may be conducted
only tihrough court proceedings. The staff recormends inclusion of these two
additicnel srounds as bases for voluntary dissolution by the board (see pro-

posed subdivisions (d) ana {e) of Section 5911, in the binder).

§ T010. Powers of the court in proceedins for winding up

As tentatively approved, Section 7010 authorizes the court to "[alppoint
a comrissioner to hear and determine any or all matters with such power or
autnority as the court deems proper." Section 7010, hovever, makes no mention
of any power of the court to appeint a referee. “his omission occurs alse in
the General Corporation Iaw. See Corp. Code § 1806,

Unlike s referee, who derives his powers from the order of appointment,

a court commissioner has only his statutory powers. 1 B. Witkin, California

Procedure, Courts § 223, at 480 (24 ed. 1370). The statutory povers of a

court commissioner are enumersted in Section 250 of thke Code of Civil Procedure.
It may be preferable ir some situations for the court to appoint a referee
instead of a commissioner to hear and determine certzin matters becsuse of the
referee's broader power. See 1 B. Witkin, supra. The staff recomrends that
subdivision (L) of Section 7010 be revised, and that a new subdivision (c) be

added, as follows:

(b) Appoint a commissioner 4e-aear-szd-desermize-any-ex-nll-zatbers
wi%k-sueh—paweyney-aa%he;i%gdas-%he-eaaréuéeeme—p?eﬁe? with the powers
provided in Chapter 2 (commencing with Section 259) of Title 3 of Part 1

of the Code of Civil Procedure .

{c) Appoint a referee in the manner and witk the powers provided in
Chapter & (commencing with Secsion B30} of Title % of Part 2 of the Code
ol Civil Procedure.

§ 7021. Avoidance of dissolution by purchase

At the May 197€ meeting, the Commission requested that the staff Tive
consideration to how the rights of creditors may best be protected when corporate
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assets are used for the purchase of membershivs of the merbers initiating a
dissolution. Proposed Section 5551 (Memorandur TE-42- - Corporate Finance)
limits the rower of the noaprofit corporation to meke payments to members to
purchase or redeem memberships so that it shall maintain a positive net worth
after such payments. The requirements of Section 4551, 1f approved, may e
expressly applied to the ststutory buy-out procedure for avoidance of disso~
lution. Should Zection 5551 be thus epplied?

§ 7032, wNotice of winding up

§ 704. Time to present claims; notice to creditors and claimants

Under General Corporation Iaw, notice of the commercement of a veluntary
or involuntary dissolution proceedin; must be Ziven by rail to all shareholders,
creditors, and claimants. See Corp. Code §§ 1805[c), 1203(c). When there are
Judicial proceedings, a separate notice is later glven to creditors anl claimants
by publication, specifying the time and place for the presertation of claims.

At the May 1976 meeting, the Commission decided to eliminate the require-
ment of notice by publication and to provice that toth the notice of commencement
of proceedings and the notice to present claims be given by mail unless the
court provides otherwise.

The staff has drafted provisions in subdivision (b) of Section 7032 and in
stibdivision {b) of Section TOUU to allow “he notice of commencerent of proceed-
ings {o include the nctice to present clains and, if the notice to rresent
claims is not sc included, it shall be ziven separately. Should these provisions
be approved?

Under Section 7032, the Commission has reised but has not resolved the
guestion of whether notice of the commencement of proceedings should be limited
to those members entitled tc vote or te share in the assets on distributiaon.
Sheuld Section 7032 be so limited?

Respecifully submitied,

Hathaniel Sterling
Agsistant Executive Secretary
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rlenorandum 76-453

ERIIBIT IT

D45/210 5 5104

Substance Tentatively Approved
April 1976

¥ 2104, Bylaws way mot limit riphts in division

3104. Except as otherwisa expressly authorized by statute, the

bylaws may not linmit the rigats provided in this division.

Comment. Section 5184 is new. See also Sections 5251 {permitted
contents of articles) and 52G0.5 (permitted contents of bylawve). As
used in this section, the term “bylaws ' means articles or bvlaws. Sece
rion 5157.

Section 5104 makes clear that a provision of this division giving a
rigit to a mewber, director, or any other person may not be limited by
the nonprofit corporation unless the provision or some other statute
expressly permits the right to be so limited. othing in Section 5104
precludes the nonprofit corporation from adopting a provision that
implements a provision of this division, provided the implenent ing
provision does not limit the right granted in this division. Sze Sec—
tions 5251 (peruitted contents of articles) and 32¢0.5 {pernitted con-
tents of bylaws).

It should be noted that many of the provisions of this division are
inteuded tc provide rules that apply only in the absence of a provision
in the articles or bylaws covering the particular subject matter of the
provision. In these cases, the articles or bylaws may dispense with the
statutory requirement entirely or may provide a different requirement

applicable to the particular nonprofit corporation.



Memorandum 76-=5

EXGIIBIT TIT

100/875 § 5172.7

$ 5172.7. lotice

3172.7. Any reference in this division to the time a notice is
given oY sent meaus, unless otherwise expressly provided:

(a} The time a written notice by mail is deposited in the United
States mails, postage prepaid.

(b) The time any other written notice is personally delivered to
the recipient or is delivered to a common carrier for transmission, or
actually transmitted by the person piving the notice by electronic
means, to the recipilent.

{(c) The time an oral notice is communicated, in person or by tele-
phone or wireless, to the recipient or to a persom at the office of the
recipient who the person giving the notice has reason to believe will
prouptly communicate it to the recipient.

Comuent. Section 5172.7 is the same in substance as Section 113

(General Corporation Law). It is new to nonprofit corporation law,



Henorandum 76-59

EXHIBIT IV

100/876 § 5230

Staff Yraft June 1976

§ 5230. Powers of nonprofit corporation

5230. Subject to any limitations contained in the articles or pro-
vided by statute, a nomprofit corporation in carrying out its activi-
ties:

(a) Has all of the powers of a natural person.

(b) May, without limitation on the generality of subdivision (a),
de all of the following:

(1) Adopt, use, and at will alter a corporate seal,

(2) Adopt, amend, and repeal bylaws.

(3) Qualify to do business in any other state, territory, depend-
ency, or foreign country.

(4) Issue, acquire, own, dispose of, pledge, and otherwise use
memberships and other securities of the nonprofit corporation.

(5) Hake donations, regardless of specific corporate benefit, for
the public welfare or other charitable DuUrposes.

(6) Pay pensions; establish and carry out pension, savings, thrift,
and other retirement, incentive, and benefit plans, trusts, and pro-
visions for any or all of the directors, officers, and enployees of the
nonprofit corporation or any of its subsidiary or affiliated corpora~
tions.

(7) Assume obligations; enter into contracts {including contracts

of guaranty or suretyship); incur liabilities: borrow and lend money and



§ 3230
otherwise use its credit; secure any of its obligations, contracts, or
liabiliries by mortgage, pledge, or other encumbrance of all or part of
its property, franchises, and income.

(3) Participate with others in a partnership, joint venture, or
other association, tramsaction, or arrangement, whether or not such
participation involves sharing or delesation of control with or to
others.

(7} Act as trustee under a trust pursuant to or incidental to the
principal purposes of the nomprofit corporation: receive, hold, admin-

ister, and expend funds and property subject to such a trust.

Comment. Subdivision (a) is derived from Section 207{a) (Cenaral
Corporation Law) and is wew to nonprofit corporation law. Subdivisions
(2) and (b) are both subject to limitations found in other statutes or
the articles.

The powers listed in subdivision (L) are specified in order to en-
sure the authority of a nonprofit corporation to do certain acts which
may not be within the power of a natural person. This subdivision does
not limit the scope of subdivision {(a).

Subdivision (b)(1) is the same as the first part of Sectien 207(a)
and former Section 801(b). Failure to affix a corporate seal does not
affect the validity of a written instrument. Section 5240. Subdivision
(b)(2) is the same as Section 207(b) and comparable to former Section
dul(c). Subdivision (b)(3) is the same as Sectiom 207(c) and a portion
of foruwer Section 801(e).

Subdivision (b)(4) is comparable to Jection 207(d) and former Sec-
tion 302(e). A nonprofit corporation may also acquire and own member—
ships and shares in other corporations pursuant to subdivision (a).
Subdivision (b)(3) is comparable to Section 207{(e) anu former Section
302(z).

Subdivision (b)(6) is comparable to Section 207(f), which is de-
rived from Section 122 of the Delaware General Corporation Law and is

new to California. Sobdivision (b){7) is the same in substance as
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£ 5230

Section 207(z) and comparable to former Section 9501. It is subject to
Section 5373 (loans to officers).

Subdivision (p)(%) is comparable to Secticn 207 (h}, which is de-
rived from Section 122 of the Delaware Jeneral Corporation Law. This
subdivision, new to California nonproifit covporation law, does not .
permit the participation in an arrangement or venture of a type which
the nonprofit corporation does no: itself have the power to conduct.

See subdivision (a)(corporate powers cubject to limitation in the arti-
cles or statutes}.

Subdivision (b)(9) is the same in substance as former Section
4501 (d}.

The omission from Section 3230 of several of the specific powers of
uouprofit corporations set out in former Section 2501 does not effect
any substantive change in the law. These povers are those of a natural
person and are thus grantad by subdivision (a}. They include the power
to sue and be sued (see Scction 14802), acquire and own shares in a
corporation, make contracts, receive property by devise or bequest (see
Section 27 of the Trobate Code), and convey or otherwise dispose of real

or personal property.



Jemorandum 76-59
EXHIBIT V
405/797 5231
Substance Tentatively Approved

Tebruary 1975
Staff Revision June 1976

§ 5231. defense of ultra vires

5231, ({a) A limitation upon the activitiass, purposes, or powers of
the nonprofit corporation or upon the powers of the members, officers,
or directors, or the manner of exercise thereof, contained in or implied
by the articles may be asserted in a proceeding:

(1) By a nmember or the state to enjoin the doing or continuation of
unauthorized activities by the nonprofit corporation or its officers, or
both, in cases where third parties have not acquired rights thereby.

{(2) To dissolve the nonprofit corperation.

(3) By the nnnprofit corporation, or by a nember suins in a repre-
sentative suit, against the officers or directors of the nonprofit
corporation for violation of their authority,

(t) A limitation upon the activities, purposes, or powers of the
nonprofit corporation or upon the powers of the members, officers, or
directors, or the manner of exercise thereof, contained in or implied by
the articles or by Chapters i8, 19, and 20 shall not be asserted as
between the nonprofit corporation or any member and any third persom.

Comment. Section 5231 is the same in substance as subdivisions (a)
and (c} of Section 2038 {General Corporation Law) and subdivisions {a},

(b), and {d) of former Section 803, applicable to nonprofit corporations

through former Section 2002. See, e.p., Dsteopathic Physicians & Sur-




+ 5231

3eons v. California liedical Ass’n, 224 Cal. App.2d 378, 36 Cal. Rptr.
6941 (1964),
For related provisions, see Sectiouns 5232 (enjoining ultra vires

act of charitable corporation), 5241 {validity of contracts), and 5242

(execution of contracts).



Hemorandupt 76-59

tXHIBIT VI

405/810 § 5137

§ 5237. Special derivative action azainst members

5237. (a) A member who receives a distribution prohibited by Sec~
tion 523( with knowledge of facts indicating the impropriety thereof is
liable to the nonprofit corporation for the benefit of all creditors or
members entitled to institute an action under subdivision (b).

(b) Arn action way be brought under this section in the name of the
nonprofit corporation, without regard to the provisions of Chapter 3
(commencing with Section 5312), by:

{1) A creditor whose debt or claim arose prior to the time of the
distribution and who has not consented thereto, whether or not the
creditor's claim is reduced to judgment.

(2) A pember at the time of the distribution who has not consented
to the corporate action.

{c} The damages recoverable from a member under this section are
the legser of the following:

(1} The amount of the distribution received by the member with
interest thereon at the legal rate on judgrents until paid.

(2) The liabilities of the nonprofit corporation owed to noncon-
senting creditors at the time of the violation and the injury suffered
by nonconsenting members, as the case may bhe.

(d} A uwember liable under this section may compel contribution by
otiter members liable under this section.

(e) Hothing in this section affects any liability which a mnember
may have under Sections 3439 to 3439.12, inclusive, of the Civil Code.

-1~



§ 5237

Conment. Section 5237 is comparable to Section 506 {General Cor-
poration Law). It supersedes former Section 1510, relating to payment
of unauthorized dividends. The right to contribution in suhdivision (e)
may be enforced either in the action in which the member is held liable
or in an independent action pursuant to the ordinary rules of civil

procedure.



emorandun 706=359

EXUIBIYL VII

4431 3 5317

3 udi7. Gcts of the board

3317. {a) Except as otherwise provided in this division, or unless
the bylaws require a greater nuuber, every act or decision done or made
Ly a majority of the directors present at a neeting duly held at which a
quorum 1s present is the act of the board.

(b} The byvlaws way require for any or all corporate actions the
vote of a larger nroportion or of 211 of the directors than is otherwise
required by this division.

Comment. Subdivision (a) of Section 5317 is comparable to the
first sentence of Section 407(a){1)(General Corporation Law). 1t con-
tinues foruer Section 317, vhich was applicable to nonprofit corpora-
tions tirouph former Sectiom 5002,

Subdivision () is new. For a comparable provision, see Section
204(a) (5) (General Corporation Law)., which requires that a greater vote
be stated in the articles, with the exception of a vote of a wajority of

the authorized number of directors, which @iy be stated in the bylaws.

Section 204(a).

4452 5 5337

% 5337. Vote required absent a guorum

5337. The directors present at a meeting at which a quorum is ini-
tially present way continue to transact business notwitnstanding the

withdrawal of enough directors to leave less than a querum if any action

)



taken is ayproved by at least a majority of the required guorusw or such

greater number as is required by this division or the bylaws.,

Comment. Section 5337 is new. It ig cowparable to the last sen-
tence of Section 307(a} () {General corporation Law). It is intended to
preclude disruption of reetings by withdrawal of a sufficient nuuber of
directors to leave less tkan a quorur. It should be noted that Section

5337 is subject to Section 5330 {(bylaws contvol).






- _excluéea 111e5a1 eontracts

'5‘5242

(2) Done within the scepe of authority, actual or" apparent, con- -
- ferred by the board | | - _‘ | |
(3) Wlthin the agency puwer of the officer axeuuting it.t R

(b} This sectian does not apply to a cantratt ar e&nwayapee made or:

| ;iexecuted 1n violatinn 5£ law other than thia ﬂivisibn‘ fE f,;

Comment. This sectian is the—same in sdbstance a# Sectian 203(b) | N
_if(General carpur&tion Law) and formar Seetipn SQS(E), which,was appli-'“°
"_'cable to nonprofit corporations through farmer 5ectinn 9092. -

Subdi#iaion<(a} valiﬂates written iastrumaats 1n nent&ih cireum— f; ‘H'

. stances éven though ‘an offieer executing the 1nat:uméata on behalf of - |
- the: corporation ﬂ;5<nat praperly authgrized to do so. Subdivision (b)—"
”-um,suchuvaltﬂatieu. o

oretgn n«;’ﬁégam gsr-a‘_-_

4455 - g 5242
Staff Braft June 1916

5 5242. Execﬁtiﬂn oflwrittfﬁ?_‘iffii

5242, (a) Ay instrument i writing. 1nc1ua1ng#an.aasﬁifjfli‘
endorsemeﬁt thereof o . be
division (b) is nof 1nva1, ated byrany 1a_ Qof authnrify af:the aignins

ficers unless {aubject to subdivisinn (b) of Sectinn 5231) tha other

person has: actual knpwledge af the lack of authority.




C s - - | . 5 5242
- (®) This section applies to an instr‘ument which :Ls signed by hot'.h
af the fnllwing officers. TR S




4456 | § 5243

- Staff Draft June 1976

§ 5243, Vﬂpplication‘of artiéle &

5143 ‘ This article apnlies to instrumenta in writing nade or to be
performed by a fareign nonprofit corporation 1n this state and to con-
veyances by a foreign nonprofit carporation of real property in this

state.

Comment. The scope of applination directed by this aection 1s
comparable to that specified in Section 208" (General Eerporation Law)
and former Sectiou 803._ '
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ELnIBIT IX

4457 s 323

T 6523, Additional recuired information
1

5523. 1In addition to the finanical statements required by fection
522, the annual report shall also describe bhriefly:

{(a) Any transaction during the pravious fiscal year invoelving an
amount in excess of forty thousand dollars (5$44,000) to which the non-
profit corporation or its parent or subsidiary was a party and in which
a director or officer of the nonprofit corporation or of a subsidiary or
(if known to tie nonprofit corporation or its parent or subsidiary) a
person holding more than 10 percent of the voting power in the nonprofit
corporation had a direct or indirect material interest, The anmnual
report snall name the director, officer, or person and state his or her
relationship to the nonprofit corporation, interest in the transaction,
and where practicable, amount of the interest. In the case of a trans-
action with a partmership in which the director, officer, or person is a
partner, only the interest of the martnershion need be stated. This
subdivision does not apnly to:

(1) Compensation of officers and directors.

{(2) Contracts let at competitive bid or services rendered at prices
regulated by law.

{3) Transactions approved Ly the mewlers under Section 7371,

{t} The amount and circumstances of indennification or advances
aggregating more than ten thousand dollars (513,000) paid during the

fiscal year to an officer or director of the nonprofit corporation under

]



3 oasid
Article 3 {comaencing with Section 5380) of vnapter 3, ‘this subdivision
does not apply to indemnification approved by the memlers under Section
5344,
Commwent, Section 6523 applies unless the bylaws provide otherwise.

See Section 65320, It is the same in substance as Section 1501 (L) (Gen~

eral CLorporation Law) and is new to nonprefit corporation law.
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MEMORAND UM Jane 10, 1976

To: California Law Revision Cormmisaion
c/o John H, DeMoully
Executive Secretary

Re: Study 77.160

At the Commiseion's last meeting Mr, McLaurin suggesied that I commument in writing
on the question of whether the Commission's decision not tu specify in the statute
what is a reasonable nomination or election procedurs, is potentiatly undermined by
specifying nomination and election procedures which a nen-profit corporation must
adopt if it desires to protect its membership list, The concern, of course, i that
specifying such procedures in Section 6621, albeit ancther subject area, has the po-
tential for compromising the Commisuion's intent,

I heartily concur with the stafi's and the Cornmnissionis conclusion that Vit would be
futile to attempt to specify what ig a reasonable means (of nomination), given the
variety of types and sizer of non-profit corporations.'' And, I sharc the expressed
concetrn that a court may very wel! adopt statutory specifics, wherever they may
appear in the slatute, as the standard of determination of reasonableness, instead
of looking at the question in the light of the nature, size, purpeses, cte., of the or-
ganization.

It would scern consistert and reasvnable for the Commission to delete specific pro-
cedures from Section 6621 to avoid this highly wndesirable result,  And, the ends
sought to be obtained by 5621 can be accomplivhed cqually well {as in other arcas of
the statute) by requiring in general terms that lhe non-profit corporation adopt
byiaws providing moembers a reasonable mmears [or communicating with other
members to facilitale the nomination and election of direciors,

I thank My, MclLaurin for this opportunity to comunent, and hope that the Commniission
will consider this natter again,
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Wells A, Hutchins
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